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I.
INTRODUCTION

On June 18, 2013, the Committee on Civil Rights, chaired by Council Member Deborah L. Rose, and the Committee on Immigration, chaired by Council Member Daniel Dromm, will hold a public hearing on Proposed Resolution No. 710-A calling on the New York State Legislature to pass and the Governor to sign A.1379/S.2736, which would prohibit possession of a condom from being used as evidence of prostitution and certain other offenses. Those invited to testify include the Commission on Human Rights, civil rights organizations, women’s advocacy organizations, and other interested parties. 
II. 
BACKGROUND

New York City is the epicenter of the HIV/AIDS epidemic, with more than 113,000 New Yorkers living with HIV/AIDS as of December 2011
 and thousands more not knowing of their infection.  The City has one of the highest AIDS case rates in the country, with more cases than San Francisco, Los Angeles, Miami and Washington D.C. combined.
  One way to lower the risk of transmission of HIV/AIDS and other sexually-transmitted diseases is through safe sex practices such as condom use.  For decades, New York City has been conducting public health campaigns to combat the transmission of sexually-transmitted diseases and to promote safer practices.  Since 1971, the City has been distributing free condoms to the public in an effort to protect individuals from being infected by HIV and other sexually-transmitted diseases.
  In 2010, the New York City Department of Health and Mental Hygiene distributed more than 36 million male condoms.

However, under existing law, the possession of condoms may be introduced as evidence of prostitution and certain other sex offenses.  According to advocates, the policy has the impact of putting New Yorkers at greater risk of acquiring sexually-transmitted infections and diseases.  Advocates allege that sex workers and other individuals who have been profiled by the police as being sex workers are less likely to carry condoms because they fear the possibility that the possession of condoms would be used against them as evidence of prostitution.  In addition, it is alleged that in certain immigrant neighborhoods, such as Jackson Heights in Queens, police officers frequently use condoms as evidence of sex work, particularly within the transgender community.  Advocates express concerns that the current law has the effects of discouraging the carrying and use of condoms and accelerating the spread of sexually transmitted diseases, thus endangering the public health of all New Yorkers, and the immigrant and transgender communities in particular.  
Recently, some of the District Attorney’s Offices in New York City have implemented a policy of not using the possession of a condom as evidence in individual cases of prostitution and loitering for the purpose of prostitution.  Nevertheless, these prosecutors and some advocates continue to believe that possession of a condom can be a useful tool in prosecuting certain subsets of prostitution cases, such as sex-trafficking.

III.
PROPOSED RESOLUTION NO. 710-A
On January 9, 2013, Assembly Member Barbara Clark and Senator Velmanette Montgomery introduced A.2736/S.1379, which would prohibit the introduction of possession of a condom as evidence of prostitution in certain criminal and civil proceedings.  In particular, A.2736/S.1379 would amend the New York State Civil Practice Law, Criminal Procedure Law and Executive Law to prohibit possession of a condom from being received in evidence in any trial, hearing or proceeding as evidence of prostitution, patronizing a prostitute, promoting prostitution, permitting prostitution, maintaining a premises for prostitution, lewdness or assignation, or maintaining a bawdy house.  Proposed Resolution No. 710-A calls on the New York State Legislature to pass and the Governor to sign into law A.2736/S.1379.  
Proposed Res. No. 710-A

..Title

Resolution calling on the New York State Legislature to pass and the Governor to sign A.2736/S.1379, which would prohibit possession of a condom from being used as evidence of prostitution and certain other offenses.

..Body

By Council Members Lappin, Brewer, Chin, Dromm, Ferreras, Koslowitz, Lander, Mendez, Williams, Mark-Viverito, Levin, James, Rose and Van Bramer

Whereas, New York City is the epicenter of the HIV/AIDS epidemic, with more than 107,000 New Yorkers living with HIV and thousands more not knowing of their infection; and

Whereas, New York City’s AIDS case rate is the highest in the country with more cases than San Francisco, Los Angeles, Miami and Washington, D.C. combined; and

Whereas, One way to lower the risk of HIV/AIDS or sexually-transmitted disease transmission is through safe sex practices such as condom use; and

Whereas, Since 1971, New York City has distributed free condoms to the public in order to combat the transmission of sexually-transmitted infections and diseases and promote safer sex practices; and
Whereas, Most recently, in Fiscal Year 2010, the New York City Department of Health and Mental Hygiene distributed more than 36 million male condoms; and

Whereas, Nevertheless, under existing law, the possession of condoms may be introduced as evidence of prostitution and certain other sex offenses; and

Whereas, Condom distribution is a recognized public health intervention which protects individuals from HIV/AIDS and other sexually-transmitted diseases; and

Whereas, Despite the noted public health benefit of condom use, the admissibility of condoms as evidence of prostitution discourages the use of condoms and undermines public health efforts to encourage safe sex; and

Whereas, A 2012 report by Make the Road New York found that, in Jackson Heights, Queens, where immigrants account for 60 percent of the neighborhood’s population, police officers frequently use condoms as evidence of sex work, particularly within the transgender community; and
Whereas, A.2736/S.1379, introduced by Assembly Member Barbara Clark and Senator Velmanette Montgomery, would prohibit possession of a condom from being received in evidence in any trial, hearing or proceeding as evidence of prostitution, patronizing a prostitute, promoting prostitution, permitting prostitution, maintaining a premises for prostitution, lewdness or assignation, or maintaining a bawdy house; and

Whereas, This legislation would amend the New York State Civil Practice Law, Criminal Procedure Law and Executive Law to reflect this change; and 

Whereas, In a 2010 memorandum of support, the New York Civil Liberties Union stated that existing law also puts the population at greater risk of acquiring sexually-transmitted infections and diseases; and

Whereas, Additionally, this policy detrimentally affects vulnerable sex workers and individuals who have been profiled by police as being sex workers, as they have become increasingly terrified of carrying any form of contraception or sexually-transmitted infection prevention tool because they fear the legal ramifications of doing so; and

Whereas, Current law also puts any person who carries condoms at risk of criminal suspicion and endangers the public health of all New Yorkers; now, therefore, be it


Resolved, That the Council of the City of New York calls upon the New York State Legislature to pass and the Governor to sign A.2736/S.1379, which would prohibit possession of a condom from being used as evidence of prostitution and certain other offenses.
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� New York City Department of Health and Mental Hygiene HIV Epidemiology and Field Services Program, New York City HIV/AIDS Annual Surveillance Statistics 2011, at 2, available at � HYPERLINK "http://www.nyc.gov/html/doh/downloads/pdf/ah/surveillance2011-tables-all.pdf" �http://www.nyc.gov/html/doh/downloads/pdf/ah/surveillance2011-tables-all.pdf� (Last accessed on June 14, 2013).


� New York City Department of Health and Mental Hygiene Bureau of HIV/AIDS Prevention Control, Red Ribbon, Silver Threads: Healthy Aging in the Era of HIV/AIDS, December 7, 2009, at 4, available at � HYPERLINK "http://www.health.ny.gov/diseases/aids/conferences/plenaries/docs/hiv_and_nyc_seniors.pdf" �http://www.health.ny.gov/diseases/aids/conferences/plenaries/docs/hiv_and_nyc_seniors.pdf� (Last accessed on June 14, 2013).


� See New York City Department of Health and Mental Hygiene, “Health Department Launches NYC Condom Finder Mobile Phone Application in Time for Valentine’s Day” February 14, 2011, available at � HYPERLINK "http://www.nyc.gov/html/doh/html/pr2011/pr003-11.shtml" �http://www.nyc.gov/html/doh/html/pr2011/pr003-11.shtml� (Last accessed on June 14, 2013).
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� See J. David Goodman, “Police in Brooklyn Are Told Not to Seize Condoms of Prostitutes,” New York Times, May 29, 2013.






