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A Local Law To amend the administrative code of the city of New York, in relation to fees for firearm licenses and rifle and shotgun permits and the possession of firearms, rifles and shotguns while intoxicated and other abuse of firearm licenses and rifle and shotgun permits.
I.         INTRODUCTION
On September 15, 2010, the Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., will hold a hearing on Introduction 313 (Intro. 313), which would amend the administrative code of the city of New York, in relation to fees for firearm licenses and rifle and shotgun permits and the possession of firearms, rifles and shotguns while intoxicated and other abuse of firearm licenses and rifle and shotgun permits.  Representatives from the Mayor’s Office of the Criminal Justice Coordinator and other concerned citizens are expected to attend.
II.
BACKGROUND
The Second Amendment to the United States Constitution provides that “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”  The Supreme Court recently decided several cases concerning the Second Amendment.  In District of Columbia v. Heller the Court found that a District of Columbia law banning the possession of handguns in the home was invalid due to the rights conferred by the Second Amendment;
 in McDonald v. City of Chicago, Ill., the Court applied that right equally to the States.
  Heller made clear, however, that Second Amendment rights are “not unlimited” and that certain restrictions on gun possession are valid.  The Second Amendment does not encompass a right to “keep and carry any weapon whatsoever in any manner whatsoever and for whatever purpose.”
  

The city of New York already has several limitations in place on the possession of guns.
  One major restriction on possessing a gun is the need to obtain a permit or license for the weapon before such possession is lawful.  Permits and licenses are necessary to ensure that individuals who are likely to abuse firearms do not have easy access to such weapons.  The New York City Police Department (NYPD) is working to increase the efficiency with which it issues permits and licenses;
 Intro. 313 would adjust the fees for permits and licenses so that the fees more accurately reflect the cost to the City for issuing the various types of permits and licenses.  The aim of Intro. 313 is to enable the NYPD to continue prohibiting criminals and other potentially dangerous individuals from possessing a gun while protecting the right of law-abiding New Yorkers to possess a firearm, should they choose to do so.

Gun violence has claimed the lives of over 30,000 people in the United States each year for the past several years.
  Intro. 313 aims to decrease the possibility of gun violence by prohibiting carrying a gun while intoxicated or while a person’s ability to safely possess such a dangerous instrument is impaired by drugs or alcohol.  The standard would mirror the standard used to criminalize driving while intoxicated.  Many other states have similar laws that prohibit individuals from carrying guns while their decision-making skills and reflexes are inhibited by drugs or alcohol.  In Connecticut, for instance, it is a misdemeanor to “carry a pistol, revolver, machine gun, shotgun, rifle or other firearm […] while under the influence of intoxicating liquor or any drug, or both.”
  A similar law in Massachusetts punishes carrying a firearm while under the influence of alcohol or illegal drugs by a fine of up to $5,000 or imprisonment of up to two and a half years, or both.
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Sections one and two of the bill would adjust the fees required for applying for permits for guns.  Section 10-131 of the administrative code of the city of New York pertains to licenses for keeping or carrying pistols or revolvers.  Section one of Intro. 313 would amend paragraph 2 of subdivision a of section 10-131 to clarify that the section pertains to licenses to have and carry and have and possess pistols and revolvers.  It would also change the current fee of three hundred and forty dollars for each original or renewal application for a three year license for a pistol or revolver to a fee of: (a) seventy dollars for each original application for a license to have and possess in a dwelling or place of business; (b) twenty-five dollars for each renewal application for a license to have and possess in a dwelling or place of business; (c) one hundred ten dollars for each original application for a license to have and carry concealed, except that the fee shall be fifty dollars for a retired law enforcement officer; (d) forty dollars for each renewal application for a license to have and carry concealed, except that the fee shall be twenty-five dollars for a license that is valid only when the holder is actually engaged in a work assignment as a security guard or gun custodian, for a license that is valid only for carrying a handgun to and from specific locations during specific days and times, and for a license for a retired law enforcement officer; and (e) would provide for the police commissioner to waive the ten dollar replacement fee for a lost license if the applicant lost the license as a result of being the victim of a crime.

Currently, if an individual has a license issued by someone other than the NYPD police commissioner, a fee to grant that permit validity within the city of New York costs three hundred forty dollars.  Section one of Intro. 313 would also amend paragraph 3 of subdivision a of section 10-131 to decrease that fee to one hundred ten dollars.  In addition, it would change the current three hundred and forty dollar renewal fee to twenty-five dollars.  

Section two of Intro. 313 would amend subdivision d of section 10-303 of the administrative code, which covers permits for possession and purchase of rifles and shotguns, by decreasing the current one hundred forty dollar fee for an application or renewal of a rifle or shotgun permit to sixty-five dollars for an original application and to twelve dollars for a renewal application.
Section three of Intro. 313 creates two new sections – section 10-313 and 10-314 – of the administrative code.  The new section 10-313 would prohibit an owner’s possession of firearms, rifles and shotguns outside of his or her home while he or she is intoxicated.  Such prohibition would also extend to the possession of firearms, rifles and shotguns outside of the home by any person who has .08 of one per centum or more by weight of alcohol in such person’s blood as shown by chemical analysis of such person’s breath, blood, urine or saliva, made pursuant to section eleven hundred ninety-four of the vehicle and traffic law, or section 10-314 of the administrative code or other applicable law.  A prohibition on possession outside of the home by any person whose ability to safely possess a firearm, rifle, or shotgun is impaired by the consumption of alcohol, drugs, or the combination of alcohol or drugs would also be included.  Subdivision b of the new section 10-313 would state that any individual violating these prohibitions would be guilty of a misdemeanor, punishable by a fine of not more than ten thousand dollars, or imprisonment not exceeding one year, or by both such fine and imprisonment.  Such violation would also be grounds for the revocation of a license to deal in firearms, deal in rifles and shotguns, possess firearms, or possess a rifle or shotgun in accordance with applicable law.
Subdivision c of the new section 10-313 would state that possession of a valid license for a rifle, firearm, or shotgun is no defense to a charge of carrying such weapon while intoxicated or impaired by drugs or alcohol.  It would, however, allow for an exemption for the circumstances described in paragraphs one, two, and eleven of subdivision a of section 265.20 of the penal law.
  

Definitions of terms for 10-313 and 10-314 are provided for in subdivision d of 10-313.  The terms “firearm,” “rifle,” and “shotgun” would be deemed to include assault weapons; the term “police officer” would mean a sworn officer of the police department of the city of New York; and the term “drug” would mean and include any controlled substance listed in section thirty three hundred six of the public health law.

Subdivision e of 10-313 would allow for conviction of a violation of paragraph (i), (ii) or (iii) of subdivision a of 10-313 even if the charge laid before the court alleged only a violation of paragraph (i) or (ii) of such subdivision, and regardless of whether or not such conviction is based on a plea of guilty.
The new section 10-314 would concern the testing of persons who carry firearms, rifles or shotguns while appearing to be legally intoxicated; it would make it a misdemeanor for such individual to refuse to submit to a breath test administered by a police officer unless such individual could show that the exemptions provided for under §10-313(c)(ii) would apply.  The misdemeanor would be punishable by a fine of not more than one thousand dollars or imprisonment not exceeding thirty days, or both.  Subdivision b of 10-314 would create presumptions as follows: (i) Evidence that there was .05 of one per centum or less by weight of alcohol in such person’s blood shall create a rebuttable presumption that the ability of such person to safely possess a firearm, rifle or shotgun was not impaired by the consumption of alcohol, and that such person was not in an intoxicated condition; (ii) Evidence that there was more than .05 of one per centum but less than .07 of one per centum by weight of alcohol in such person’s blood shall create a rebuttable presumption that such person was not in an intoxicated condition, but such evidence shall not create any presumption regarding whether the ability of such person to safely possess a firearm, rifle or shotgun was impaired by the consumption of alcohol; and (iii) Evidence that there was .07 of one per centum or more but less than .08 of one per centum by weight of alcohol in such person’s blood shall create a rebuttable presumption that such person was not in an intoxicated condition, but shall create a rebuttable presumption that the ability of such person to safely possess a firearm, rifle or shotgun was impaired by the consumption of alcohol.
Section four of Intro. 313 provides that the local law shall take effect immediately and shall govern original applications for licenses and permits filed on or after the date of its enactment and renewal applications for licenses that expire on or after the date of its enactment, except that section three of the local law shall take effect ninety days after its enactment into law; provided, however, that any actions, including but not limited to the promulgation of rules and regulations, necessary to implement the provisions of the act on its effective date are authorized and directed to be made and completed on or before such date.
IV. 
CONCLUSION

In today’s hearing the committee will seek to learn more about the changes that Intro. 313 would make to New York City’s gun laws.  The committee also plans to hear from concerned citizens regarding the need to protect the public from those who wish to use firearms to cause harm, while also protecting the constitutional rights of the citizens of New York.  
� See, generally District of Columbia v. Heller,  128 S.Ct. 2783 (U.S. 2008).


� McDonald v. City of Chicago, Ill., 130 S.Ct. 3020, 3025 (U.S. 2010).


� District of Columbia v. Heller, 128 S.Ct. at 2816-2817 (U.S. 2008).  


� See New York City Administrative Code §§ 10-131, 10-301 – 10-312.


� See Press Release, “Mayor Bloomberg and Police Commissioner Kelly Announce Revision of City’s Laws, Rules, and Procedures for Gun Licensing to Improve Public Safety and Investigative Effectiveness,” May 14, 2010.  


� See New Yorkers Against Gun Violence, “Facts,” available at http://www.nyagv.org/facts.htm (“34,000 is the average number of Americans killed by guns every year”).  See also Center for Disease Control, “National Center for Injury Prevention and Control,” showing that there were 31,224 deaths from firearms in 2007, 30,896 in 2006, and 30,694 in 2005, available at http://webappa.cdc.gov/sasweb/ncipc/mortrate10_sy.html.


� Connecticut General Statutes § 53-206d.


� Massachusetts General Laws 269 § 10H.


� These paragraphs pertain to, among others, persons in the military service, police officers, peace officers, persons fulfilling defense contracts, persons voluntarily surrendering a gun, or wardens or certain other prison workers. 
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