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I. INTRODUCTION
On April 17, 2024, the Committee on Consumer and Worker Protection, chaired by Council Member Julie Menin, will hold an oversight hearing on “Enforcement of the Fair Workweek Law.” Witnesses invited to testify include representatives from the Department of Consumer and Worker Protection, worker rights advocates, unions, business groups, chambers of commerce, fast food restaurants and retail establishments.
II. BACKGROUND
a. Overview of Fair Workweek Law 
Research has found that inconsistent and unpredictable work schedules are linked to negative impacts on workers’ health and wellbeing, including psychological distress, poorer sleep quality, and higher rates of unhappiness; more employee turnover; and less household economic security.[footnoteRef:2] This burden falls disproportionately on workers of color, especially women of color, as well as their children, for whom unstable work schedules can lead to increases in behavioral and sleep problems, school absences, and even poorer health outcomes.[footnoteRef:3] [2:  Daniel Schneider, Kristen Harknett and Megan Collins, “Consequences of Routine Work Schedule Instability for Worker Health and Wellbeing,” American Sociological Review, February 1, 2019, available at: https://journals.sagepub.com/doi/full/10.1177/0003122418823184. See also Daniel Schneider and Kristen Harknett, “The brutal psychological toll of erratic work schedules”, The Washington Post, June 27, 2019, available at: https://www.washingtonpost.com/outlook/2019/06/27/brutal-psychological-toll-erratic-work-schedules/. ]  [3:  Elaine Zundl, Daniel Schneider, Kristen Harknett, and Evelyn Bellew, “Still Unstable: The Persistance of Schedule Uncertainty During the Pandemic,” Shift Project Research Brief, 2022, available at: https://shift.hks.harvard.edu/wp-content/uploads/2022/01/COVIDUpdate_Brief_Final.pdf.] 

The Council enacted a package of bills in May 2017 that ended unfair and inconsistent scheduling practices in the fast food and retail industries, known as the “Fair Workweek Law.” The package of bills:
· Prohibited fast food employers from requiring employees to work back-to-back closing shifts and next-day opening shifts, and required compensation of $100 for each instance the employee chooses to work these shifts[footnoteRef:4] (Local Law 100 of 2017);  [4:  NYC Administrative Code § 20-1231.] 

· Required fast food employers to offer shifts to existing employees before hiring new employees[footnoteRef:5] (Local Law 106 of 2017);  [5:  NYC Administrative Code § 20-1241.] 

· Required fast food employees to receive their work schedule in advance[footnoteRef:6] and required schedule change premiums to be paid to fast food employees under certain circumstances[footnoteRef:7] (Local Law 107 of 2017); and  [6:  NYC Administrative Code § 20-1221.]  [7:  NYC Administrative Code § 20-1222.] 

· Banned the practice of “on-call scheduling” for retail employees and prohibited retail employers from cancelling, changing or adding work shifts within 72 hours of the start of the shift, except in limited cases (Local Law 99 of 2017). 
In January 2021, the Council prohibited the wrongful discharge of fast food employees (Local Law 2 of 2021), and placed limits on, and allowed for arbitration related to, the discharge of a fast food employee (Local Law 1 of 2021). In July 2021, the Council expanded coverage to utility safety employees and banned on-call scheduling and required advance notice of work schedules for those workers (Local Law 77 of 2021). 
Employers must comply with the obligations under the Fair Workweek Law, which includes notifying employees about their rights by posting notices in the workplace.[footnoteRef:8] Additionally, employers must keep, and make available for inspection, all of the records documenting their compliance with the Fair Workweek Law.[footnoteRef:9]  [8:  NYC Administrative Code § 20-1205.]  [9:  NYC Administrative Code § 20-1206. ] 

	DCWP is responsible for enforcing the provisions of the Fair Workweek Law. DCWP investigates each of the complaints filed by any person or any organization alleging a violation of the law.[footnoteRef:10] Complaints must be filed within two years of the date the person knew or should have known of the alleged violation. Employers must comply with DCWP’s investigation into the complaints by supplying DCWP with requested records maintained for such purposes. DCWP may also conduct their own investigation without a precipitating complaint. DCWP’s investigations include witness and employee interviews, document review and worksite visits.  [10:  NYC Administrative Code § 20-1207.] 

	If DCWP determines there has been a violation of any provision of the Fair Workweek Law, the Department may seek any or all of the following penalties: monetary relief for workers, civil penalties, or assurance of future compliance through litigation at the Office of Administrative Trials and Hearings (OATH).[footnoteRef:11] The amount of monetary relief granted to employees is determined by the amount that would make the aggrieved employee whole.[footnoteRef:12] If, for example, an employer fails to pay an employee a premium for the employee’s schedule change, such employee would be entitled to the amount that was withheld by the employer and $300. The amount of civil penalties imposed could range from $500 for the first offense up to $1,000 per employee and per violation of the Fair Workweek Law.[footnoteRef:13] An administrative proceeding conducted by OATH could result in an order directing compliance with notice and recordkeeping requirements or fines and other penalties.  [11:  NYC Administrative Code § 20-1207.]  [12:  NYC Administrative Code § 20-1208. ]  [13:  NYC Administrative Code § 20-1209. ] 

	If an employer repeatedly engages in a pattern of violations of the Fair Workweek Law, the New York City Law Department may file an action in court on behalf of the City against the employer engaging in such practice. The New York City Law Department may bring an action to obtain injunctive relief, enjoin illegal actions, impose civil penalties up to $15,000, or seek other relief on behalf of employees harmed by the employer’s practice.[footnoteRef:14]  [14:  NYC Administrative Code § 20-1210. ] 

	Any person, including any organization, alleging a violation of the provisions of the Fair Workweek Law may bring a civil action in court against an employer alleged to be in violation of one or more of the provisions of the law. The civil action may seek damages or other relief. Depending upon the violation, the court may issue an order directing compliance, payment of lost wages or benefits, rescission of the employer’s disciplinary action, compensatory damages, punitive damages, attorney’s fees or other relief. If an individual chooses to file a civil action, they may not also file a complaint with DCWP, however, a civil action would not preclude DCWP from conducting their own investigation into an employer’s practices.
	In cases alleging wrongful discharge by a fast food employer, pursuant to Local Law 1 of 2021, the individual may seek private arbitration administered by DCWP instead of filing a complaint with DCWP or bringing a civil action in court.[footnoteRef:15] If the arbitrator finds the fast food employer in violation of the law, it will require the employer to pay attorney’s fees, reinstate and restore the employee’s hours, pay the city for the cost of arbitration and award any other equitable relief.   [15:  NYC Administrative Code § 20-1273. ] 

b. DCWP Fair Workweek Law Education and Enforcement 
DCWP’s Office of Labor Policy and Standards (OLPS) has been responsible for educating workers and employers about and enforcing the Fair Workweek Law since it went into effect in November 2017. OLPS had a staff of 38 in 2022, including investigators, attorneys, data, intake, and outreach positions.[footnoteRef:16] In 2022, OLPS staff fielded 3,896 complaints or information requests and conducted 252 workers rights outreach events.[footnoteRef:17] As of September 2023, there are approximately 8,242 limited-service food establishments in New York City that employ over 75,000 workers.[footnoteRef:18]  [16:  NYC Department of Consumer and Worker Protection, “Worker Protection Metrics at DCWP,” report provided to Council, March 2023. ]  [17:  Id.]  [18:  Quarterly Census of Employment and Wages – Bureau of Labor Statistics, 2023 Third Quarter, available at: https://www.bls.gov/cew/. ] 

When OLPS receives a complaints about a violation of the Fair Workweek Law, its investigators conduct detailed interviews with complainants to determine the appropriate scope of an investigation—for example, whether the violation affects all workers in that workplace or workers in other locations under the same corporate umbrella.[footnoteRef:19] Throughout the investigation, OLPS gathers company records and information from employees about their experiences with predictable scheduling via email and text message.[footnoteRef:20] OLPS attorneys, investigators and data scientists work together to analyze this data, identify violations and present their findings to the company.[footnoteRef:21] Most of OLPS’s cases are resolved through a settlement negotiation, which results in a Consent Order that requires the company to come into compliance, pay monetary relief to workers, and pay civil penalties to the City.[footnoteRef:22] If a company does not want to enter into a Consent Order to resolve an investigation DCWP will file a petition at the Office of Administrative Trials and Hearings (OATH) and try the case.[footnoteRef:23] [19:  Testimony of Acting Deputy Commissioner Elizabeth Wagoner before the NYC Council, September 19, 2022, available at: https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=5755022&GUID=53806A2D-A6E3-4B6A-A043-551D671170A5&Options=&Search=. ]  [20:  Id.]  [21:  Id.]  [22:  Id.]  [23:  Id.] 

DCWP has reached major settlements with several fast food businesses for patterns of noncompliance with the Fair Workweek Law.[footnoteRef:24] The largest such case was against Chipotle Mexican Grill, following an investigation into the company’s compliance with the laws at locations in Brooklyn spurred by complaints from fast food employees. In 2019, following the investigation, DCWP filed a case against Chipotle at OATH for violating the Fair Workweek Law at these locations.[footnoteRef:25] In April 2021, after uncovering significant new information about violations across New York City, DCWP expanded the case against Chipotle to include locations citywide.[footnoteRef:26] In August 2022, DCWP announced a settlement with Chipotle to deliver up to approximately $20 million in compensation to approximately 13,000 workers as well as $1 million in civil penalties.[footnoteRef:27]  [24:  See “Department of Consumer and Worker Protection Announces Settlement With McDonald’s Franchisee Over Repeated Workplace Violations,” October 31, 2022, available at: https://www.nyc.gov/site/dca/news/054-22/department-consumer-worker-protection-settlement-mcdonald-s-franchisee-over; “Department of Consumer and Worker Protection Settles with Paris Baguette Over Widespread Violations of Workers' Fair Scheduling Rights,” September 26, 2023, available at: https://www.nyc.gov/site/dca/news/045-23/department-consumer-worker-protection-settles-paris-baguette-widespread-violations; “Protecting Workers: DCWP Settles With Six Major Companies Over Workplace Violations,” January 26, 2024, available at: https://www.nyc.gov/site/dca/news/006-24/protecting-workers-dcwp-settles-six-major-companies-workplace-violations. ]  [25:  “De Blasio Administration Sues Chipotle for Violating City's Fair Workweek Law,” September 10, 2019, available at: https://www.nyc.gov/office-of-the-mayor/news/420-19/de-blasio-adminstration-sues-chipotle-violating-city-s-fair-workweek-law. ]  [26:  Noam Scheiber, “Chipotle Is Sued by New York City Over Scheduling Practices,” The New York Times, April 21, 2021, available at: https://www.nytimes.com/2021/04/28/business/chipotle-new-york-illegal-scheduling.html. ]  [27:  Consent Order, New York City Department of Consumer and Worker Protection v. Chipotle Mexican Grill, available at: https://www1.nyc.gov/assets/dca/downloads/pdf/workers/Settlement-Chipotle-Mexican-Grill-Inc-08-2022.pdf.  ] 

III. Issues and Concerns
a. Increase in Time to Resolve Cases
The average number of days it has taken OLPS to resolve Fair Workweek complaints has increased from 64 in 2018 to 345 in 2022.[footnoteRef:28] The longer period to resolve complaints is likely not a result of fewer staff, as the number of OLPS investigators and attorneys in 2022 was the same as the number of investigators and attorneys in 2018.[footnoteRef:29] The Committee is particularly concerned about the long timeframe to resolve complaints against Starbucks, which has been the subject of 76 Fair Workweek complaints filed from employees at 56 Starbucks branches since February 2022.[footnoteRef:30]  [28:  NYC Department of Consumer and Worker Protection, 2023 Worker Protection Enforcement Report. ]  [29:  Id.]  [30:  Ginia Bellafante, “Has Starbucks Surpassed Amazon as the Villain of Big Labor?,” The New York Times, February 23, 2024, available at: https://www.nytimes.com/2024/02/23/nyregion/starbucks-baristas-labor-nyc.html. ] 




The Committee would like to understand why the time to resolution has increased so significantly and what actions DCWP is taking to reduce it.  
b. Fewer Complaints Coming to DCWP, Fewer Investigations Opened
In addition to taking longer for the agency to resolve complaints, fewer complaints are coming to DCWP than prior to the pandemic, and OLPS is opening fewer investigations than they were before the pandemic as illustrated in the chart below.[footnoteRef:31] The Committee is interested in learning what DCWP attributes this to.  [31:  NYC Department of Consumer and Worker Protection, 2023 Worker Protection Enforcement Report.] 


c. Utility Safety Worker Outreach 
As mentioned above, Local Law 77 of 2021 expanded coverage of the Fair Workweek Law to utility safety employees, banning on-call scheduling and requiring advance notice of work schedules for those workers in that sector. As of 2022, DCWP had received no utility safety employee complaints related to Fair Workweek and opened no investigations of such employers under the law.[footnoteRef:32] The Committee is would like to learn what specific outreach has been done to ensure utility safety workers are aware of their rights as well as how to contact DCWP to report violations.  [32:  Id.] 

IV. Conclusion
The Committee looks forward to hearing from DCWP and other stakeholders regarding the City’s enforcement of the Fair Workweek Law. Specifically, the Committee would like to learn more about the length of time it takes to resolve complaints, and the dip in the number of complaints received and investigations opened. 









Days to Resolution, Fair Workweek Complaints

Overall	
2018	2019	2020	2021	2022	64	166	318	257	345	Fast Food	

2018	2019	2020	2021	2022	89	234	458	341	440	Retail	
2018	2019	2020	2021	2022	64	81	225	328	302	Utility Safety	
2018	2019	2020	2021	2022	0	



Fair Workweek Complaints Received and Investigations Opened

Complaints Received	
2018	2019	2020	2021	2022	185	159	53	62	124	Investigations Opened	
2018	2019	2020	2021	2022	93	83	34	32	57	
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