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..Title

TITLE:
To amend the administrative code of the City of New York, in relation to requiring qualifications based selection procurement for architectural and engineering services by city agencies.

ADMINISTRATIVE CODE:
Adds a new Section 6-128.

The Committee on Contracts meets today to consider Int. No. 45, which would amend the Administrative Code by requiring the City of New York to utilize a qualifications-based selection method when purchasing architectural and engineering services for public construction projects.

BACKGROUND
When purchasing certain commodities such as rice or bricks, it is generally accepted that the City, using public dollars, should find the best price for those goods.  Shopping for certain special goods or services, particularly technical services, however, is more complicated.  For such purchases, it is not always in the City’s best fiscal or health and safety interests to settle only for the best price.  Rather, the City, and indeed, any shopper, looks for the best value, which is a combination of quality and price.  In searching for value when purchasing services, for example, technical skills, experience and ability must be considered along with price.  In this sense, the saying “you get what you pay for” is important because if, for example, in seeking medical services, a shopper settles on the lowest bidder without considering that bidder’s ability to deliver quality services, the results could be drastic.  Thus, when procuring such services, price, while of course always a factor, should not be the only factor.   

Similarly, it is generally accepted that architectural and engineering services, services that have a far-reaching impact on the physical structures the City builds, indeed, the very foundations of this work, should not be purchased on the basis of price alone.  Some argue that for such important services, price should not even be considered a prime factor.  Indeed, the federal government and 42 states, including New York, utilize a method of procurement for architectural and engineering services called “qualifications-based selection” (QBS) in which, generally speaking, only a bidder’s technical expertise or “qualifications” are considered when determining which bidder should be awarded the contract for such services, and price is negotiated and determined only after the selection is made. 

Generally, City agencies, although not entirely uniform in their methodologies, now use a value method for purchasing architectural and engineering services in which cost or pricing is a significant, if not a prime factor.  Under this system, the agency seeking to procure A/E services may use the Competitive Sealed Proposal (CSP) process in which the Charter requires the City to award contracts to the bidder whose proposal is “the most advantageous to the city, taking into consideration the price and such other factors or criteria as are set forth in the request for proposals.”  Charter § 319.  For a CSP, bidders, often chosen from pre-qualified lists to ensure technical expertise and experience, submit two bids, one technical and one price, in response to the agency’s request for proposals (RFP) for a specific project.  The agency first reviews and scores the technical bids and decides, typically, on the three or four best proposals.  The agency then opens the price proposals for the three or four most technically qualified bidders and then may award the contract to either the lowest bidder or to the bidder with the lowest price in relation to their technical score.  Either way, the City lets the contract to the bidder with the proposal that is the “most advantageous” for the City using a value-based method in which cost is a prime but certainly not a sole factor.  

In contrast, the QBS system proposed under Int. No. 45 would set up a system for procurement of A/E services based on qualifications and competence.  The bill would require contracting agencies to encourage A/E firms to annually submit a statement of qualifications and performance data.  Using this information, the agency seeking A/E services would be required to choose at least the top three firms and to consult with each in creating the “scope of services” for the project which would include its technical requirements and design concepts.  The agency would then be required to choose, based upon criteria it creates, at least three top firms and to approach the top firm and, based on the scope of services, negotiate a “fair and reasonable price” for the services directly with the firm.  If the City is unable to negotiate price with the top firm then it would be required to enter into negotiations with the next firm on the top firms list.   

Proponents of QBS argue that using the CSP process, the City is not getting the best value for its money.  These proponents argue that one of the most important aspects of QBS is the requirement to arrive at a comprehensive scope of services early on in the process and in consultation with the A/E firms so as to ensure that the project is better planned and therefore better executed.  Indeed, under the CSP process the City is plagued with construction project delays and cost overruns.  The question is whether, these change orders are related to the nature of the procurement process for A/E services in the City.  Proponents of QBS believe there is a relationship.  Accordingly, they argue that while the City may be obtaining a lower price up front under the CSP process, the City will obtain better value and lower cost under a QBS system in the long term because with a more clear and concise scope of services, construction will take less time, will be subject to fewer cost overruns and will be cheaper to operate and maintain.  Importantly, proponents of QBS claim that the use of the CSP process results in artificially low bidding which often results in increased fees later on in the process to address changes that must be made to the plan. It is also argued that such changes can lead to litigation with further delays in construction projects for the City.  Proponents of QBS also argue that the CSP process can lead to a tendency to discourage the best firms from bidding on City projects because they know that cost competition will prevent them from delivering a high quality or even a technically innovative proposal.  As a result, it is believed that under the CSP process, the City does not attract the best design work for its construction projects and it discourages those firms that do work with the City to use lower skilled, lower cost personnel on City projects.  Thus, it is argued, even though the City may be choosing the most technically proficient firms from its pool in the CSP process, the price competition makes the pool shallow which results in lower quality construction for the City. 

Int. No. 45 - ANALYSIS

Int. No. 45 (the “bill”) would amend the Administrative Code in relation to the procurement of architectural and engineering (A/E) services.  For purposes of the bill the term “firm” would mean any individual, firm, partnership, corporation, association, or other legal entity permitted by law to practice the professions of architecture or engineering.  Section 6-128(a)(1).  Further, the term “contracting agency” would mean a city, county, borough, or other office, position, administration, department, division, bureau, board or commission, or a corporation, institution or agency of government, the expenses of which are paid in whole or in part from the city treasury.  Section 6-128(a)(2).  Finally, the term “architectural and engineering services” would mean professional A/E services required to be performed by someone licensed or certified to provide those services as well as A/E services that are associated with research, planning, development, design, construction, alteration, or repair of real property and such other services which architects or engineers may logically perform such as surveying, mapping, planning, etc.  Section 6-128(a)(3).


Generally, the bill sets up a system for procurement of A/E services based on qualifications and competence.  The bill would require that for the procurement of A/E services for amounts in excess of the small purchase limits set forth pursuant to section 314 of the Charter, the contracting agency must encourage A/E firms to annually submit a statement of qualifications and performance data.  Section 6-128(b). The agencies must also provide a written report detailing the QBS process to interested A/E firms.  Id.  The bill would further require that for each project that requires A/E services, the agency must consult with at least three of the most qualified (based on an evaluation of the qualification and performance information submitted by the A/E firms) and interested A/E firms in creating the scope of services for the project.  Section 6-128(b).  Following the completion of the scope of services, the bill would require the agency, based upon criteria it creates, to select at least three firms deemed to be the most highly qualified to provide the services required for the project.  Id.  

After determining the top three A/E firms, the bill would require the agency to negotiate a fair price for the services directly with the first firm on the list.  Section 6-128(c).  In making the fair price determination the bill would require the agency to take into consideration the estimated value of the services rendered, including the costs, scope, complexity and professional nature of the project.  Id.  In the event that the agency could not come to an agreement regarding price with the top firm then it would be required to approach the second firm on the list and negotiate a price with that firm.  Section 6-128(d).  Failing an agreement with the second firm on the list, the agency would be required under the bill to approach the third firm on the list and negotiate a price with that firm.  Id.  In the event the agency was unable to negotiate a price with the third firm on the list, it would, under the bill, be allowed to select additional firms and negotiate a price with any of them, in order of competence, until an agreement on price is reached.  Section 6-128(e).   

EFFECTIVE DATE

This local law would take effect 45 days after enactment.
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