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I. INTRODUCTION
On May 2, 2024, the Committee on Women and Gender Equity, chaired by Council Member Farah Louis, and the Committee on Governmental Operations, chaired by Council Member Lincoln Restler, will conduct a joint oversight hearing titled “Update on Sexual Harassment Best Practices and Policies in New York City.” At the hearing, the Committees will seek information on sexual harassment policies and procedures at New York City (“NYC”) municipal government agencies (“City agencies”) and in the private sector. Witnesses invited to testify include representatives from the Mayor’s Office to End Domestic and Gender-Based Violence (“ENDGBV”), the City Commission on Human Rights (“CCHR”), and the Department of Citywide Administrative Services (“DCAS”), as well as businesses, advocacy groups, labor unions, and other interested parties.
II. OVERVIEW: SEXUAL HARASSMENT
Sexual harassment is a form of sex discrimination that violates Title VII of the Civil Rights Act of 1964,[footnoteRef:2] New York State (“NYS”) laws, and local laws.[footnoteRef:3] Generally, sexual harassment is a form of gender discrimination and includes unwelcome sexual advances, requests for sexual favors, or other verbal or physical conduct of a sexual nature.[footnoteRef:4] Street harassment is a form of sexual harassment that includes unwanted comments, gestures, or acts directed at someone in a public space without such person’s consent.[footnoteRef:5] According to a 2016 federal Equal Employment Opportunity Commission (“EEOC”) report, studies have found that only 6 to 13 percent of individuals who experience harassment file a formal complaint.[footnoteRef:6] The estimated 87 to 94 percent of individuals who do not file formal complaints most likely “anticipate and fear a number of reactions – disbelief of their claim; inaction on their claim; receipt of blame for causing the offending actions; social retaliation (including humiliation and ostracism); and professional retaliation, such as damage to their career and reputation.”[footnoteRef:7] [2:  42 U.S.C. § 2000e et seq.]  [3:  See NY Executive Law, Article 15; Administrative (Ad.) Code § 296; Title 8 of the Ad. Code. ]  [4:  See “Sexual Harassment” United States Equal Employment Opportunity Commission, available at https://www.eeoc.gov/laws/types/sexual_harassment.cfm. ]  [5:  See “What is street harassment” RAINN, available at https://www.rainn.org/articles/street-harassment. ]  [6:  Feldblum, Chai and Victoria Lipnic, “Select Task Force on the Study of Harassment in the Workplace” United States Equal Employment Opportunity Commission (Jun. 2016), available at https://www.eeoc.gov/eeoc/task_force/harassment/report.cfm.]  [7:  Id.] 

a. Federal Laws
Title VII of the Civil Rights Act of 1964 (“Title VII”) is a federal law that prohibits employment discrimination[footnoteRef:8] based on race, color, religion, sex, and national origin.[footnoteRef:9] Sexual harassment is a form of sex discrimination[footnoteRef:10] and is defined as “[u]nwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature… [which] does not have to be sexual in nature and can include offensive remarks about a person’s sex.”[footnoteRef:11]   [8:  Note: Title VII forbids discrimination in any aspect of employment, including hiring and firing; compensation, assignment or classification of employees; transfer, promotion, layoff or recall; job advertisements; recruitment testing; use of company facilities; training and apprenticeship programs; fringe benefits; pay, retirement plans, and disability leave; or other terms and conditions of employment.]  [9:  42 U.S.C. § 2000e et seq.]  [10:  Id.]  [11:   See “Sexual Harassment,” U.S. Equal Employment Opportunity Commission, https://www.eeoc.gov/sexual-harassment (last accessed Mar. 19, 2024); 29 C.F.R § 1604.11(a) (defining such conduct to constitute sexual harassment where “(1) submission to such conduct is made either explicitly or implicitly a term or condition of an individual's employment, (2) submission to or rejection of such conduct by an individual is used as the basis for employment decisions affecting such individual, or (3) such conduct has the purpose or effect of unreasonably interfering with an individual's work performance or creating an intimidating, hostile, or offensive working environment”).] 

Both the EEOC as well as NYS Human Rights Law (“NYSHRL”) recognize two categories of sexual harassment: harassment creating a “hostile environment,” and “quid quo pro” harassment. Sexual harassment in the form of a hostile environment is unwelcome sexual conduct that “unreasonably interferes with an individual’s job performance” or creates an “intimidating, hostile or offensive working environment.”[footnoteRef:12] Quid quo pro harassment occurs when “submission to such conduct is made either explicitly or implicitly a term or condition of an individual's employment,” or when “submission to or rejection of such conduct by an individual is used as the basis for employment decisions affecting such individual.”[footnoteRef:13] This can include “hiring, promotion, continued employment or any other terms conditions or privileges of employment.”[footnoteRef:14] Thus, only supervisors and managers, who have the authority to grant or withhold benefits, may be liable for engaging in such harassment.[footnoteRef:15] [12:  29 C.F.R. §§ 1604.11(a)(2) and (3).]  [13:  29 C.F.R. § 1604.11(a)(1) and (2).]  [14:  NYS Division of Human Rights, “Guidance on Sexual Harassment for all Employers in New York State” (2016), available at https://dhr.ny.gov/sites/default/files/pdf/guidance-sexual-harassment-employers.pdf.]  [15:  Id.] 

Both victim and the harasser can identify as any gender, and the victim and harasser can be the same sex; the harasser can be the victim’s supervisor, a supervisor in another area, a co-worker, or someone who is not an employee of the employer, such as a client or customer.[footnoteRef:16] The victim does not have to be the harassed individual; it could include anyone affected by the conduct. Unlawful sexual harassment may occur without economic injury to or discharge of the victim.[footnoteRef:17]  [16:  42 U.S.C. § 2000e et seq.]  [17:  Id.] 

Per federal Equal Employment Opportunity (“EEO”) laws and regulations,[footnoteRef:18] unlawful discriminatory practices also include retaliation against an individual for filing a charge of discrimination, participating in an investigation, or opposing discriminatory practices.[footnoteRef:19] The EEOC is responsible for enforcing EEO laws, including Title VII, which generally applies to employers with 15 or more employees, including federal, state, and local governments.[footnoteRef:20]  [18:  Note: EEO laws include Title VII of the Civil Rights Act of 1964; the Age Discrimination in Employment Act; Title V of the Americans with Disabilities Act; Section 501 of the Rehabilitation Act; the Equal Pay Act; and Title II of the Genetic Information Nondiscrimination Act.]  [19:  See “Questions and Answers: Enforcement Guidance on Retaliation and Related Issues” United States Equal Employment Opportunity Commission, available at https://www.eeoc.gov/laws/guidance/retaliation-qa.cfm. ]  [20:  42 U.S.C. § 2000e et seq.] 

b. New York State Laws
The NYSHRL prohibits employment discrimination based on age, creed, race, color, sex, sexual orientation, national origin, marital status, disability, military status, domestic violence victim status, criminal or arrest record, or predisposing genetic characteristics.[footnoteRef:21] Sexual harassment is a form of sex discrimination under the NYSHRL; no NYS employer may:  [21:  NYSHRL § 296.] 

[e]ngage in unwelcome sexual advances, requests for sexual favors, or other verbal or physical conduct of a sexual nature… when submission to such conduct is made either explicitly or implicitly a term or condition of an individual’s employment; submission to or rejection of such conduct by an individual is used as the basis for employment decisions affecting such individual; or such conduct has the purpose or effect of unreasonably interfering with an individual’s work performance by creating an intimidating, hostile, or offensive working environment.[footnoteRef:22] [22:  NYSHRL § 296-b.] 

According to NYSHRL guidance, examples of sexual harassment include “words, signs, jokes, pranks, intimidation or physical violence which are of a sexual nature, or which are directed at an individual because of their sex.”[footnoteRef:23] Sexual harassment also includes:  [23:  Supra note 18.] 

any unwanted verbal or physical advances, sexually explicit derogatory statements, or sexually discriminatory remarks made by someone in the workplace which are offensive or objectionable to the recipient, which cause the recipient discomfort or humiliation, or which interfere with the recipient’s job performance.[footnoteRef:24]  [24:  Id.] 

Further, sexual harassment can occur between men and women, or between individuals of the same sex, and sexual harassment that occurs because the victim is transgender is also unlawful.[footnoteRef:25] As of January 19, 2016, the NYSHRL allows sexual harassment claims to be filed against any employer, regardless of the number of employees in its employ.[footnoteRef:26] Previously, employees could not bring NYSHRL discrimination actions against employers with fewer than 4 employees.[footnoteRef:27] The NYS Division of Human Rights was created to enforce the NYSHRL.[footnoteRef:28]  [25:  Id.]  [26:  NYSHRL § 292 (5).]  [27:  Id.]  [28:  See “Mission Statement” New York State Division of Human Rights, available at https://dhr.ny.gov/mission-statement. ] 

c. New York City Laws
The NYC Human Rights Law (“NYCHRL”) prohibits discrimination in employment, housing and public accommodations based on age, alienage or citizenship status, color, disability, gender, gender identity, marital status and partnership status, national origin, pregnancy, race, religion/creed, sexual orientation, status as a victim of domestic violence, sex offenses or stalking, and status as a veteran or active military service member.[footnoteRef:29] Sexual harassment is a form of gender discrimination under the NYCHRL and includes unwelcome verbal or physical behavior based on a person’s gender.[footnoteRef:30] [29:  NYC Admin. Code § 8-107.]  [30:  See “Stop Sexual harassment Act” NYC Commission on Human Rights, available at https://www.nyc.gov/site/cchr/law/sexual-harassment-training-main.page. ] 

CCHR is responsible for enforcing the NYCHRL, and investigates complaints of discrimination from members of the public, including complaints of sexual harassment.[footnoteRef:31] The NYCHRL requires that the alleged act of discrimination take place within, or have sufficient connection to, NYC, and that such complaints must be filed within one year after discriminatory conduct or harassment is alleged to have occurred, or within 3 years for allegations of gender-based harassment.[footnoteRef:32] Further, affirmative defenses to sexual assault liability under Title VII, normally available to an employer when an employee claims harassment by a supervisor, do not apply to sexual harassment claims asserted under the NYCHRL.[footnoteRef:33] [31:  NYC Admin. Code § 8-103 et seq.]  [32:  NYC Admin. Code § 8-109(e).]  [33:  See Zakrzewska v. New School 14 N.Y.3d 469.] 

Violations of the NYCHRL can result in civil penalties imposed on responsible parties of up to $125,000, and up to $250,000 for violations that are the result of willful, wanton, or malicious conduct.[footnoteRef:34] There is no limit to the amount of compensatory damages CCHR may award a victim of discrimination.[footnoteRef:35] CCHR can also require employers to attend trainings, change policies, and inform employees of their rights.[footnoteRef:36] CCHR conducts trainings throughout NYC, including trainings at City agencies.[footnoteRef:37] [34:  NYC Admin. Code § 8-126-129.]  [35:  Id.]  [36:  Carmelyn P. Malalis, Commissioner and Chair, CCHR, “If Fearless Girl Were a Woman in Today’s Workforce” Huffington Post (Mar. 31, 2017), available at https://www.huffingtonpost.com/entry/if-wall-streets-fearless-girl-were-a-woman-in-todays_us_58de88d5e4b03c2b30f6a5cf. ]  [37:  NYC Commission on Human Rights, 2016 Annual Report, http://www1.nyc.gov/assets/cchr/downloads/pdf/publications/AnnualReport2016FINAL.pdf. ] 

III. NYC LEGISLATION TARGETING SEXUAL HARASSMENT
The NYC Charter (“Charter”) provides that the head of every City agency must ensure that the agency does not discriminate against employees or applicants for employment, as prohibited by federal, state, and local law.[footnoteRef:38] The Charter also requires DCAS to establish uniform procedures and standards to assist City agencies in instituting measures and programs to ensure equal employment opportunities.[footnoteRef:39] To this end, DCAS developed an Equal Employment Opportunity Policy (“EEOP”), as well as standards and procedures for City agencies to meet the City’s legal obligations.[footnoteRef:40] The EEOP is distributed to each City agency head, EEO Officer,[footnoteRef:41] General Counsel, Agency Personnel Officer, manager, and supervisor.[footnoteRef:42]  [38:  NYC Charter § 815(h).]  [39:  NYC Charter § 814(a)(12).]  [40:  Id.]  [41:  Note: Each City agency is required to have an EEO Officer to assist with the implementation of the Policy, standards, and procedures.]  [42:  NYC Department of Citywide Administrative Services, “Equal Employment Opportunity Policy” (2021), 7, available at https://www.nyc.gov/assets/dcas/downloads/pdf/agencies/nyc_eeo_policy.pdf. ] 

The EEOP prohibits sexual harassment—that is, conduct directed at an individual based on the person’s sex, sexual orientation, gender identity, or status of being transgender—which may include vulgar language, abusive acts or language, hostility, physical aggression, intimidation, or unequal treatment.[footnoteRef:43] Specific examples of sexual harassment include sexually suggestive remarks, pictures, or gestures; verbal abuse or harassment of a sexual nature; subtle or direct propositions for sexual favors; and any unnecessary touching, patting, or pinching.[footnoteRef:44] [43:  Id. at 35.]  [44:  Id. at 36.] 

The Equal Employment Practices Commission (“EEPC”) independently monitors and evaluates City agency employment programs, practices, policies, and procedures to ensure that each City agency maintains an affirmative employment program of equal employment opportunity for protected groups who are employed by, or seek employment with, the NYC municipal government.[footnoteRef:45] As part of its role, the EEPC tracks City agency compliance with federal, state, and local laws, regulations, policies, and procedures, including reviewing the discrimination and sexual harassment complaint and investigations procedures for individual agencies.[footnoteRef:46] EEPC exerts jurisdiction over 140 City entities, and conducts audits routinely, as well as upon the request of the Civil Service Commission or CCHR.[footnoteRef:47] Where, as a result of an audit, a City agency is found noncompliant, the EEPC issues findings and recommendations for corrective actions.[footnoteRef:48] The EEPC does not have jurisdiction over individual complaints.[footnoteRef:49] [45:  See “About the EEPC” NYC Equal Employment Practices Commission, available at http://www1.nyc.gov/site/eepc/about/about.page. ]  [46:  NYC Council, “Report on the Fiscal 2017 Preliminary Budget and the Fiscal 2016 Preliminary Mayor’s Management Report: Equal Employment Practices Commission” (Mar. 2016), 1, available at https://council.nyc.gov/budget/wp-content/uploads/sites/54/2016/05/133-Equal-Employment-Practices-Commission.pdf. ]  [47:  Id. ]  [48:  Supra note 76 at 1.]  [49:  Id. Depending on the employer, individual complaints fall under the jurisdiction of DCAS or CCHR, as noted above.] 

In 2018, the New York City Council Committees on Women and on Civil and Political Rights held an oversight hearing to understand the legal landscape in NYC regarding sexual harassment and to hear 11 pieces of legislation to further address sexual harassment in the workplace, both public and private. These bills combined were entitled the “Stop Sexual Harassment Act of 2018” (“Stop Act”) and were passed and signed by then-Mayor Bill de Blasio in May 2018. The laws comprising the Stop Act include:
· Local Law (“LL”) 92 of 2018, which requires each City agency to administer anti-sexual harassment interactive training annually; 
· LL 93 of 2018, which requires DCAS to conduct an ongoing assessment of workplace risk factors associated with sexual harassment within City agencies; 
· LL 94 of 2018, which requires CCHR to conspicuously post on their website online resources about sexual harassment; 
· LL 95 of 2018, which requires CCHR to design an anti-sexual harassment rights and responsibilities poster to be displayed in a conspicuous location by all NYC employers; 
· LL 96 of 2018, which mandates that all private employers with 15 or more employees conduct anti-sexual harassment training for all employees; 
· LL 97 of 2018, which mandates annual reporting on workplace sexual harassment incidents within City agencies; 
· LL 98 of 2018, which expands sexual harassment protections to all employees; 
· LL 99 of 2018, which amends the NYC Human Rights Law to include sexual harassment as a form of discrimination; 
· LL 101 of 2018, which requires DCAS to administer agency-level climate surveys and create subsequent action plans to combat sexual harassment and equal employment opportunity violations at City agencies; and 
· LL 102 of 2018, which requires City contractors to report on employment practices, policies and procedures as they relate to preventing and addressing sexual harassment.
In 2022, the Council passed Local Law 46 of 2022, which created an advisory board to advise the Mayor and the Council on the issue of street harassment prevention. The advisory board is co-chaired by ENDGBV and the Commission on Gender Equity and is tasked with studying the occurrence of street harassment, identifying persons and communities most at risk, developing and recommending programing and training to City agencies and the public, and providing resources and support for those who experience street harassment. Since the establishment of the advisory board, highly publicized occurrences of street harassment have continued in NYC including reported instances of multiple women being attacked in the street.[footnoteRef:50] [50:  Mirna Alsharif “Multiple women online say they were punched while walking around New York City” NBC News, available at https://www.nbcnews.com/news/women-report-assault-incidents-tiktoks-nypd-investigating-rcna145153. ] 

IV. CONCLUSION
At this hearing, the Committees will review the implementation of laws intended to eliminate sexual harassment in NYC. The Committees will also consider the resulting reports, climate surveys, and trainings, and to receive an update from relevant City agencies, in relation to the implementation of the Stop Act and the work of the street harassment advisory board. The Committees are eager to hear recommendations from stakeholders and advocates for further action to ensure that all New Yorkers are and feel safe and free from sexual harassment in their jobs and communities. 
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